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A ey Mg (adien) g1 uikd
Passed by Shri Gopi Nath, Commissioner (Appeals)

Ll Arising out of Order-in-Original No. MP/08/AC/Div-I11/18-19 3T 20.05.2019 , issued by
Assistant Commissioner, Div-1ll, CGST, Ahmedabad-South

g rfierehdt T A9 U4 gal Name & Address of the Appellant / Respondent
Shrinath Products
Ahmedabad -
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

HRA TRGR BT TR0 3TdEH

Revision application to Government of India :

() D STeT Yo SR, 1994 WY ERT ST Y GAC Y HHA B IR H YAl SR BT
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(i) afy A 3 = @ A A oid O B BREE 9 ) qUerR 91 M BREH H b
el WUSTTR § R WOSTTR ¥ AT o O g¢ AN §, a1 e AverTR A 9veR # Wi 9 fbu
HREM # T B YUSTIR § € AT @ ufhar @ SR g9 © |

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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YRT & q1ex bl W a1 wey # i Wi o 9 & fafmier § SwanT gew P Al IR SereT
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.

Il gob B YA Y 1 ¥R & F1ex (are a1 e @) Fral fbar T A e

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

F1d IAed Yoo (3rdien) fFrmraed, 2001 % v o @ ofmfa fafifde uga e su—s # <1 ufwil ¥,
I oY @ uid SRy U fente ¥ I AN B iR Hoi-onaw UF oI ¥ &I SI-al Wikl & Wref
Ifed ondes far ST =IRY | 9uG WY Wi 3. # geEid & 3fara Orn 35— H fuiRd ol & A
@ HYd & A1 CIR_R—6 A @1 Ui Al gl =gy |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

T Y[k, DT STATGT Yo UG HATHY el AATERoT & i Sdet—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

HET IATEA Yo AAIGH, 1944 B ORI 3591 /35-3 B 3feici—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Sqafeifad uResT 2 (1) @ ¥ 9aIY AGUR & rcmar ol e, srdiar @& A § W Yo, dld
ST Y TF @R et =raneR (Rree) @ uf¥ew s qifden, ewerare # 27 AT,

SgATel HaeT 3T ,FREREARR, 3gHSTETE 380004
To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled- item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,

mw,mwwwwmmm@mzﬁmma%Wﬁ
FIeT AT (Demand) U4 &8 (Penalty) &1 10% Td STAT &HTAT HNaTT & | ETelife, JUeas qd ST 10
EERIY g |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

Sead 3cUTG Yo 3t Aar & & 3ad, TR e "Faed i H@T'(Duty Demanded) -
(i) (Section) @3 11D & dga TR AT,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiy amount payable under Rule 6 of the Cenvat Credit Rules.

wsvar&%ré:wﬁrmmﬁma:waaﬁ&ﬁmawmmﬁamamnﬁrmwa_ﬁa:
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10% of the duty demanded where duty or duty and penalty are in disp ge‘ff“:g.r pen it
penalty alone is in dispute.” ;

In view of above, an appeal against this order shall lie before the Tri aﬁéﬁen‘?a /
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ORDER-IN-APPEAL

This appeal has been filed by M/s. Shrinath Products, 2803, GIDC, Phase-
IV, Vatva, Ahmedabad-382445 (for .short “appellant™) against Order-In-Original
No.MP/08/AC/Div-111/18-19 dated 20.05.2019 (for short “impugned order™) passed by
the Assistant Commissioner of CGST, Division-III, Ahmedabad South Comm’rate (for

short “adjudicating authority™).

(S8

The facts of the case in brief are that the appellant is a manufacturer,
holding central excise registration AAACE4189MXMO001 and also holding service tax
registration AAACE4189MSTO01. Audit of the financial records of the appellant was
carried out for the period 2013-14 to 2016-17 under which it revealed that there was non-
payment of service tax in respect of legal service (for the period 2013-14 to 2016-17) and
were short-payment of service tax in respect of Manpower Supply Service (for the period
2014-15, 2015-16 & 2016-17) and Security Service (for the period 2015-16). Thus a
Show Cause Notice dated 12.07.2018 (for short “SCN”) was issued by the
Dy.Commissioner of CGST(Audit), Circle-I1I, Ahmedabad proposing demand of service
tax amounting Rs.65,273/- under Section 73(1) by invoking extended period alongwith
interest under Section 75 under the Finance Act, 1994. The penalty under Section 78 of
the Finance Act, 1994 upon the appellant was also proposed. The adjudicating authority

vide the impugned order confirmed the demand alongwith interest and penalty.

3. Being aggrieved with the impugned order, the appellant preferred the

present appeal on the following grounds :

(a) that the impugned order has been passed without discussion of evidences and on the basis of
grounds of SCN only;

(b) that they have furnished statements to prove that there was no short payment of service tax in
respect of services of Manpower Service and Security Service;

(c) that regarding Legal Service, the service of Shri Pankaj Murawal is received towards
computing salaries, ESI Contribution and PF Contribution and recorded in accounts;

(d) that there is no discussion or finding on the statements evidencing fully discharged service tax
liability;

(e) that demand is confirmed against the evidence of payment of service tax.

4. Personal hearing in the matter was held on 09.10.2019, wherein Shri

P.G.Mehta, Advocate, appeared for the personal hearing and reiterated the submission of

appeal memo for consideration.

3 [ have carefully gone through the facts of the case, grounds of appeal in the

appeal memorandum and the various plea putforth in the appeal memorandum and during

personal hearing. The issue to be decided is whether ‘Lh

; : i b
tax as confirmed in the impugned order. S
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6. I find that there is no dispute over the liability of service tax under reverse
charge mechanism. Moreover, the demand of service tax has been raised (i) due to the
certain expenditure found under the head of Professional Fee Expenses pertaining to the
service rendered by Shri Pankaj R. Murawal, Advocate and (ii) due to the difference in
the figures reflected in the balance sheet and in the ST-3 returns in respect of the service
pertaining to Manpower Service and Security Service. In the defence, the appellant has
stressed upon that on receipt of the bills from service provider, the same were recorded in
the books of account whereas service tax is paid after paying the amount of bill and
accordingly the same are reflected in their ST-3 returns which might be the cause of
difference. It has also been stressed upon by the appellant that the amount of service tax
has been paid by them and statements for the same (being Annexure-A-1, Annexure-A-2,
Annexure-A-3 and Annexure-B) have been prepared and submitted by them alongwith
the reply to SCN. They have also submitted photocopies of the challans showing the
payment of service tax towards their service tax liability. Now when I look at the
available records I find that the appellant have submitted only the statements (as
mentioned supra) before the adjudicating authority alongwith their reply to SCN. No
challans were submitted by the appellant alongwith the statements to support the
statements and their claim that the amount of service tax was paid by them. Therefore in
absence of any corroborating evidence regarding payment of service tax, adjudicating
authority rightly arrived at the conclusion that the assessee failed to prove that the service

tax has been paid to the credit of Government Exchequer.

78 Since the challans regarding payment of service tax have been submitted
by the appellant before me, perusal of the challans, the figures reflected in the statements
being Annexure-A-1, Annexure-A-2, Annexure-A-3 and Annexure-B and the figures
shown under the impugned order in respect of Manpower Service and Security Service at
page-2 of the impugned order reveal that the service tax in respect of Security Service has

been fully paid by the appellant. Therefore, the demand of service tax in respect of

Security Service does not sustain and is hereby set aside. Regarding the demand of

service tax in respect of Manpower Service, for the year 2014-15 and year 2016-17, I find

that the due service tax has been paid by the appellant. Therefore the demand of service

tax in respect of Manpower Service for the year 2014-15 and 2016-17 is also set aside.

For the demand pertaining to the year 2015-16 in respect of Manpower Service, 1 find
that certain amount has skipped from payment of service tax. Therefore the adjudicating
authority has rightly demanded the service tax for such short payment. In view of this,

the demand of service tax in respect of Manpower‘§em\ice for the vear 2015-16 under the

Hars
v,

” . 04
4 % b

impugned order is upheld.
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8. Regarding the demand in respecf of legal service, I find that the appellant @
has contended that the service rendered by Shri Pankaj Murawal is merely computed
salaries, ESI contribution and PF contribution and recorded in accounts. However, the
adjudicating authority in its para-18.1 of the impugned order has specifically mentioned
that the payments have been made to Shri Pankaj R. Murawal, an Advocate, who has
raised biils mentioning professional legal and labour consulting charges during the period
from 2013-14 to 2016-17. The Rule 2(1)(cca) of Service Tax Rules, 1994 states that the
‘legal service’ means any service provided in relation to advice, consultancy or assistance
in any branch of law, in any manner and includes representational services before any
court, tribunal or authority. Looking to this, I am not convinced with the contention put
forth by the appellant more particularly when Shri Pankaj Muarawal, who is an Advocate,
has raised the bills mentioning professional legal and labour consulting charges. |

therefore uphold the impugned order for the demand of service tax in respect of the legal

service received by the appellant.

) Regarding the imposition of penalty under Section 78(1) under the
impugned order, I find that that the appellant is in the service tax regime since long and is
also aware of the service tax law. Thus, I hold that where the demand of service tax has
been upheld in the foregoing, the penalty imposed is also upheld. It goes without saying

that demand of service tax has been upheld alongwith interest.

10.  In view of the above, the appeal stands modified to the extent mentioned in the

foregoing and disposed of in above terms accordingly.
3
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Commissioner (Appeals)
Date: .10.2019

Attested
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(Jitendra Dave)

Superintendent (Appeal)
CGST, Ahmedabad.

BY R.P.A.D. / SPEED POST TO :
M/s. Shrinath Products,

2803, GIDC, Phase-1V,

Vatva, Ahmedabad-382445

Copy to:
1. The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.

2. The Principal Commissioner/Commissioner, CGST & Central Excise, Ahmedabad South Comm’rate.

3. The Joint/Addl. Commissioner, (Systems), CGST & Central Excise, Ahmedabad South Commrate.

4. The Asstt./Dy. Commissioner, CGST & Central Excise, Division-111, Ahmedabad South Comm’rate.
~—Guard file.

6. P.A.File.




